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of this section, the Department con-
cludes that an engineered barrier con-
sidered within the scope of the evalua-
tion should be rejected without evalu-
ating the remaining factors in para-
graph (c)(1) of this section, then any 
compliance application shall provide a 
justification for this rejection explain-
ing why the evaluation of the remain-
ing factors would not alter the conclu-
sion. 

(d) In considering the ability of engi-
neered barriers to prevent or substan-
tially delay the movement of water or 
radionuclides toward the accessible en-
vironment, the benefit and detriment 
of engineered barriers for existing 
waste already packaged, existing waste 
not yet packaged, existing waste in 
need of re-packaging, and to-be-gen-
erated waste shall be considered sepa-
rately and described. 

(e) The evaluation described in para-
graphs (b), (c) and (d) of this section 
shall consider engineered barriers 
alone and in combination. 

§ 194.45 Consideration of the presence 
of resources. 

Any compliance application shall in-
clude information that demonstrates 
that the favorable characteristics of 
the disposal system compensate for the 
presence of resources in the vicinity of 
the disposal system and the likelihood 
of the disposal system being disturbed 
as a result of the presence of those re-
sources. If performance assessments 
predict that the disposal system meets 
the containment requirements of 
§ 191.13 of this chapter, then the Agency 
will assume that the requirements of 
this section and § 191.14(e) of this chap-
ter have been fulfilled. 

§ 194.46 Removal of waste. 

Any compliance application shall in-
clude documentation which dem-
onstrates that removal of waste from 
the disposal system is feasible for a 
reasonable period of time after dis-
posal. Such documentation shall in-
clude an analysis of the technological 
feasibility of mining the sealed dis-
posal system, given technology levels 
at the time a compliance application is 
prepared. 

INDIVIDUAL AND GROUND-WATER 
PROTECTION REQUIREMENTS 

§ 194.51 Consideration of protected in-
dividual. 

Compliance assessments that analyze 
compliance with § 191.15 of this chapter 
shall assume that an individual resides 
at the single geographic point on the 
surface of the accessible environment 
where that individual would be ex-
pected to receive the highest dose from 
radionuclide releases from the disposal 
system. 

§ 194.52 Consideration of exposure 
pathways. 

In compliance assessments that ana-
lyze compliance with § 191.15 of this 
chapter, all potential exposure path-
ways from the disposal system to indi-
viduals shall be considered. Compliance 
assessments with part 191, subpart C 
and § 191.15 of this chapter shall assume 
that individuals consume 2 liters per 
day of drinking water from any under-
ground source of drinking water in the 
accessible environment. 

§ 194.53 Consideration of underground 
sources of drinking water. 

In compliance assessments that ana-
lyze compliance with part 191, subpart 
C of this chapter, all underground 
sources of drinking water in the acces-
sible environment that are expected to 
be affected by the disposal system over 
the regulatory time frame shall be con-
sidered. In determining whether under-
ground sources of drinking water are 
expected to be affected by the disposal 
system, underground interconnections 
among bodies of surface water, ground 
water, and underground sources of 
drinking water shall be considered. 

§ 194.54 Scope of compliance assess-
ments. 

(a) Any compliance application shall 
contain compliance assessments re-
quired pursuant to this part. Compli-
ance assessments shall include infor-
mation which: 

(1) Identifies potential processes, 
events, or sequences of processes and 
events that may occur over the regu-
latory time frame; 
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(2) Identifies the processes, events, or 
sequences of processes and events in-
cluded in compliance assessment re-
sults provided in any compliance appli-
cation; and 

(3) Documents why any processes, 
events, or sequences of processes and 
events identified pursuant to para-
graph (a)(1) of this section were not in-
cluded in compliance assessment re-
sults provided in any compliance appli-
cation. 

(b) Compliance assessments of undis-
turbed performance shall include the 
effects on the disposal system of: 

(1) Existing boreholes in the vicinity 
of the disposal system, with attention 
to the pathways they provide for mi-
gration of radionuclides from the site; 
and 

(2) Any activities that occur in the 
vicinity of the disposal system prior to 
or soon after disposal. Such activities 
shall include, but shall not be limited 
to: Existing boreholes and the develop-
ment of any existing leases that can be 
reasonably expected to be developed in 
the near future, including boreholes 
and leases that may be used for fluid 
injection activities. 

§ 194.55 Results of compliance assess-
ments. 

(a) Compliance assessments shall 
consider and document uncertainty in 
the performance of the disposal sys-
tem. 

(b) Probability distributions for un-
certain disposal system parameter val-
ues used in compliance assessments 
shall be developed and documented in 
any compliance application. 

(c) Computational techniques which 
draw random samples from across the 
entire range of values of each prob-
ability distribution developed pursuant 
to paragraph (b) of this section shall be 
used to generate a range of: 

(1) Estimated committed effective 
doses received from all pathways pur-
suant to § 194.51 and § 194.52; 

(2) Estimated radionuclide con-
centrations in USDWs pursuant to 
§ 194.53; and 

(3) Estimated dose equivalent re-
ceived from USDWs pursuant to § 194.52 
and § 194.53. 

(d) The number of estimates gen-
erated pursuant to paragraph (c) of this 

section shall be large enough such that 
the maximum estimates of doses and 
concentrations generated exceed the 
99th percentile of the population of es-
timates with at least a 0.95 probability. 

(e) Any compliance application shall 
display: 

(1) The full range of estimated radi-
ation doses; and 

(2) The full range of estimated radio-
nuclide concentrations. 

(f) Any compliance application shall 
document that there is at least a 95 
percent level of statistical confidence 
that the mean and the median of the 
range of estimated radiation doses and 
the range of estimated radionuclide 
concentrations meet the requirements 
of § 191.15 and part 191, subpart C of this 
chapter, respectively. 

Subpart D—Public Participation 
§ 194.61 Advance notice of proposed 

rulemaking for certification. 
(a) Upon receipt of a compliance ap-

plication submitted pursuant to sec-
tion 8(d)(1) of the WIPP LWA and 
§ 194.11, the Agency will publish in the 
FEDERAL REGISTER an Advance Notice 
of Proposed Rulemaking announcing 
that a compliance application has been 
received, soliciting comment on such 
application, and announcing the Agen-
cy’s intent to conduct a rulemaking to 
certify whether the WIPP facility will 
comply with the disposal regulations. 

(b) A copy of the compliance applica-
tion will be made available for inspec-
tion in Agency dockets established pur-
suant to § 194.67. 

(c) The notice will provide a public 
comment period of 120 days. 

(d) A public hearing concerning the 
notice will be held if a written request 
is received by the Administrator or the 
Administrator’s authorized representa-
tive within 30 calendar days of the date 
of publication pursuant to paragraph 
(a) of this section. 

(e) Any comments received on the no-
tice will be made available for inspec-
tion in the dockets established pursu-
ant to § 194.67. 

(f) Any comments received on the no-
tice will be provided to the Department 
and the Department may submit to the 
Agency written responses to the com-
ments. 
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